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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
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after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above; the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 
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Application/Control Number: 10/790,006 
Art Unit: 2616 

1. 35 U.S.C. 101 reads as follows: 
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Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

2. Claims 1 1,12 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. 

Regarding claim 1 1, the claimed subject matter "a computer readable recording 
medium — said program comprising" is directed toward a software program per se. 
Since a computer program is merely a set of instructions capable of being executed 
by a computer, the computer program itself is not a process. In contest, a claimed 
computer-readable medium encoded with a data structure defines structural and 
functional interrelationships between the data structure and the computer software 
and hardware components which permit the data structure's functionality to be 
realized, and is thus statutory. 

Regarding claim 12, the claimed subject matter "a program — a computer to 
execute" is directed toward a software program per se. Since a computer program is 
merely a set of instructions capable of being executed by a computer, the computer 
program itself is not a process. In contest, a claimed computer-readable medium 
encoded with a data structure defines structural and functional interrelationships 
between the data structure and the computer software and hardware components which 
permit the data structure's functionality to be realized, and is thus statutory. 
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Claim 2 recites the limitation "said own information processing apparatus" in line 
9. There is insufficient antecedent basis for this limitation in the claim. Same error 
appears in claims 10-12. 

3. Claims 1-12 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

In claim 1 , lines 11-12, it is not clear what is meant by "receives the transmission 
rate measured by another information processing apparatus " . 

In claim 2, lines 8-9, it is not clear what is meant by "on a second information on 
a transmission rate of said own information processing apparatus ". Same error appears 
in claims 10-12. 

4. Claims 1-10 would be allowable if rewritten or amended to overcome the 
rejection(s) under 35 U.S.C. 112, 2nd paragraph, set forth in this Office action. 

5. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to AJIT G. PATEL whose telephone number is 571-272- 
3140. The examiner can normally be reached on MONDAY- FRIDAY. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Wellington Chin can be reached on 571-272-3134. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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AjitPatel 
Primary Examiner 



